
Misc. (J) Case No. 13/2019 
T.S. No.12/2019 

ORDER 

Date 

21-8-2019: 

Parties are represented.  

This Misc. (J) case arises out of petition No. 2034/19 filed by 

the petitioners/plaintiffs under Order 39 Rule 1 and 2 read with 

section 151 of CPC praying for temporary injunction.  

Case of the plaintiffs/petitioners is that, schedule A land 

measuring 1K-14 Ls. covered by patta No.535, dag No.954 is a 

part and parcel of total land measuring 1B-4K-2Ls. covered by dag 

No.220 under khatiyan No.249 situated at Revenue village 

Kajipara under Chapar Revenue Circle which belonged to 

khatiyandar Monohari Nomo Das. The present OP is a permissive 

possessor of schedule A land since the lifetime of his parents 

namely Bojen Nomo Das and Fesibala Nomo Das. But the OP and 

his mother during her lifetime illegally recorded their names in the 

A schedule land under patta No.535, dag No.954. When the OP 

tried to construct pakka house over the A schedule land, the 

petitioners protested against such illegal constructions. But OPs 

threatened the petitioners with dire consequences and also 

expressed that they would transfer the schedule A land to some 

strangers. If the OP transfers the suit land, the present position of 

the same would change and the petitioners shall suffer irreparable 

loss and injury. Hence petitioners have prayed for temporary 

injunction or order of status-quo restraining the Ops from 

constructing any pacca house and transferring the suit land to 

strangers till disposal of the main suit. 

The OPs have submitted written objection stating inter-alia 

that they have been in possession of the schedule A land with 

dwelling house since 1971 and already they have got patta over 

the schedule A land. OPs have stated that they purchased the 

schedule A land from the plaintiff No.2 namely Mintu Das and 

Dhaneswar Nomo Das by executing the regd. sale deed No.1260 

dtd.3.5.1989. Father of the OPs also purchased the part of 

schedule A land from Monglu Nomo Das who was one of the 

original khatiyandars. Accordingly they have been possessing the 

schedule A land by constructing dwelling house. The OPs have 

further stated that the petitioners do not have any prima-facie case 

and balance of convenience for granting injunction. Hence Opp. 

Party have prayed to dismiss the case.  

None has appeared for hearing in the instant case.      

I have perused the CR.  



It is settled proposition of law that, in order to decide the 

prayer U/O 39 Rule 1 and 2, three essential ingredients must be 

looked into. Those are as follows: 

1. Prima facie case. 

2. Balance of convenience  

3. Irreparable loss and injury.  

Now keeping in mind the above settled provision of law and 

considering the materials on record, let me try to decide the 

instant case. 

Prima facie case: In the instant case, the petitioners have 

claimed that the OPs are permissive possessors of schedule A land. 

The OPs have though admitted their possession over the land but 

denied the fact that they are the permissive possessors. Thus, 

from the pleading of both the parties, it is clear that the OPs are 

presently in possession of the schedule A land. The claim of the 

OPs is also that the land was purchased by them and their 

predecessor. In support of their claim, the OPs have submitted 

one xerox copy of regd. sale deed allegedly executed between the 

OP No.1 and one Dhaneswar Nomo Das. It prima-facie appears 

from the said sale deed that the seller Dhaneswar Nomo Das sold 

out 11Ls. of land to the OP No.1 whereas the land under dispute 

is measuring 1K-14Ls. and seller is not plaintiff no 2 as claimed by 

the OPs.  The OPs have not offered any explanation regarding 

remaining portion of land possessed by them. Thus it prima facie 

appears that the OPs have failed to prove their possession over 

the suit land on the basis of their sale deed. Under such 

circumstance, if the suit land is alienated during pendency of the 

main suit, the very purpose of the suit will fail as because the 

petitioners by way of this suit have claimed right, title and interest 

over the said land. Thus from the above, I am of the considered 

opinion that the petitioners have prima-facie case for granting 

injunction. 

Balance of convenience and Irreparable loss and injury :   

It is admitted position of opp. parties that they are the possessors 

of the suit land upon which the plaintiffs have claimed right, title 

and interest. Thus any kind of alienation of the suit land during 

pendency of the suit, would cause more inconvenience to the 

petitioners than the OPs.  

Further, as already stated above, the very purpose of 

instituting this suit will fail, if the suit land is transferred to other 

person during pendency of the main suit which cannot be 

compensated in terms of money. Hence I am of considered opinion 

that balance of convenience is in favour of granting injunction and 

if the injunction is refused, the petitioners will suffer irreparable 

loss and injury.  

 

 



 

 

 

In view of the above and for protection of suit land, the OPs, 

their agents, representatives are restrained from transferring the 

suit land till disposal of the main suit.  

 

The petitioners have further prayed to restrain the OPs from 

constructing pakka house over the schedule A land but they have 

not submitted any document to prove that the OPs are actually 

trying to construct any pakka house over the suit land. Hence said 

prayer is rejected.  

 

In view of the above, case is disposed of on contest.  

 

  

 

 

 

 


